
Overview of Intellectual Property (IP) Litigation

A concise, structured guide for students, practitioners, and anyone interested in the legal

landscape surrounding IP disputes.

1. What Is IP Litigation?

Aspect Description

Definition
The process of enforcing or defending legal rights in patents, trademarks,

copyrights, trade secrets, and related subject?matter through the courts.

Purpose

• Protect creators and inventors from unauthorized use.

• Recover damages or obtain injunctions.

• Clarify the scope of IP rights.

Typical Parties
• Plaintiff – IP holder (individual, corporation, university, etc.).

• Defendant – Alleged infringer (competitor, reseller, online platform, etc.).

Common

Outcomes

• Monetary damages (compensatory, punitive, statutory).

• Injunctive relief (stop the infringing activity).

• Settlement agreements (licensing, royalties, cross?licensing).

• Declaratory judgments (clarify rights).

2. Types of IP Subject to Litigation

IP Category Core Rights Typical Claims

Patents

Exclusive right to make, use, sell,

import an invention for a limited

term (usually 20 years).

Infringement, validity challenges,

inequitable conduct, claim

construction disputes.

Trademarks

Right to exclusive use of a mark

that identifies source of

goods/services.

Likelihood of confusion, dilution,

false advertising, abandonment.

Copyrights

Exclusive right to reproduce,

distribute, perform, display, and

create derivative works.

Infringement, fair?use defenses,

statutory damages, DMCA

takedown disputes.
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IP Category Core Rights Typical Claims

Trade Secrets

Protection of confidential

business information that

provides a competitive edge.

Misappropriation, breach of

confidentiality agreements,

improper disclosure.

Design Rights (Design

Patents/Registered

Designs)

Protection of ornamental aspects

of functional items.

Infringement, originality

challenges.

3. Stages of an IP Lawsuit

1. Pre?Litigation

IP Audit & Clearance – Verify ownership, validity, and enforceability.

Cease?and?Desist / Demand Letter – Formal notice to the alleged infringer.

Negotiation / Licensing – Attempt to resolve without court involvement.

2. Pleadings

Complaint – Plaintiff alleges infringement, identifies the IP, and requests relief.

Answer / Counter?claim – Defendant responds, may assert non?infringement,

invalidity, or other defenses.

3. Discovery

Document Production – Interrogatories, requests for production, subpoenas.

Depositions – Sworn testimony of parties and experts.

Expert Reports – Technical or economic analysis (e.g., claim construction, damages).

4. Pre?Trial Motions

Motion to Dismiss – Argue legal insufficiency.

Summary Judgment – Seek judgment as a matter of law.

Markman / Claim Construction – Court interprets patent claims (U.S.) or claim

language.

5. Trial
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Bench or Jury Trial – Presentation of evidence, witness testimony, and arguments.

Damages Phase – Calculation of actual, statutory, or punitive damages; royalty rates.

6. Post?Trial

Judgment Enforcement – Collection of damages, compliance with
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